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This action involves a dispute between the |Insurance
Comm ssi oner of the Commonweal th of Pennsylvania, M D ane Koken
(the “Comm ssioner”), in her official capacity as Liquidator of
Rel i ance I nsurance Conpany ("Reliance") and the Pension Benefit
Guaranty Corporation (“PBGC"). The PBGC is seeking to enforce
several perfected statutory liens it holds against certain
subsidiaries of Reliance. On August 25, 2004, the Comm ssioner
filed a petition in the Comonweal th Court of Pennsyl vania

seeking, inter alia, a declaratory judgnent that the liens held

by the PBGC are void. The PBGC tinely renoved to this Court.
The case rai ses conplex issues concerning the allocation of

federal and state responsibility for the adm nistration of an
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i nsol vent insurance conpany’s pension benefits. Before the Court
is the Conm ssioner’s notion to remand to the Commonweal th Court.

For the reasons that follow, the notion will be deni ed.

BACKGROUND

A. The Reliance “Controll ed G oup”

Reliance is an insolvent Pennsylvania insurance conpany
now i n |iquidation proceedings in the Commonweal th Court of
Pennsyl vania. Reliance is reportedly part of a “controlled
group”?! of corporations, as that termis defined under the

Enpl oyee Retirenent |Incone Security Act of 1974 ("ERI SA"), 29

! Under 29 U. S. C. § 1301,

(A) "controlled group” nmeans, in connection
with any person, a group consisting of such
person and all other persons under comon
control with such person

(B) the determ nation of whether two or nore
persons are under "common control" shall be
made under regulations of the corporation
which are consistent and coextensive wth
regul ati ons prescribed for sim |l ar purposes by
t he Secretary of t he Treasury under
subsections (b) and (c) of section 414 of the
| nternal Revenue Code of 1986 [26 U S.C. 8§
414(b), (c)]

29 U.S.C. § 1301(a)(14); PBGC v. Quimet Corp., 630 F.2d 4, 6 (1st
Gr. 1980).




U S C 8§ 1001, et seq. Reliance’s controlled group consists of
six tiers:
. Tier One: Reliance Goup Holdings, Inc., the ultimte
parent conpany;
. Tier Two: Reliance Financial Services Corporation,
Rel i ance’ s i nmedi at e parent conpany?;
. Tier Three: Reliance;
. Tier Four: RCG International, Inc. (“RCG)3;
. Tier Five: RCG Mbody International Limted and RCG
| nf ormati on Technol ogy;
. Tier Six: Mody International Limted and Mbody

| nternational, I|nc.

On May 29, 2001, the Pennsylvani a I nsurance Depart nment
pl aced Reliance in rehabilitation and appointed the Comm ssi oner
as the Rehabilitator of Reliance. On Cctober 3, 2001, the
Commonweal th Court of Pennsyl vania granted the Conm ssioner's
petition to place Reliance in |liquidation and appointed the

Commi ssi oner as Liquidator of Reliance.

2 Reliance’s i medi ate and ultimte parent conpanies are

each currently in Chapter 11 bankruptcy proceedings in the U S.
Bankruptcy Court for the Southern District of New York. See In
re Reliance G oup Holdings, Inc., No. 04-13404 (Bankr. S.D.N.Y.
filed June 12, 2001).

3 RCG is reported to be a hol ding conpany.
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The controll ed group, consisting of the above six tiers
of corporations, established two single-enployer pension plans
covered by the federal pension plan term nation insurance
program* (1) the Reliance |Insurance Conpany Enpl oyee Retirenent
Plan (the “Reliance Pension Plan”), and (2) the Reliance G oup
Hol di ngs, Inc. Pension Plan (the “RGH Pension Plan”).

Under ERI SA, Reliance G oup Holdings, Inc. (the
ultimate parent corporation) and Reliance, as sponsors of their
respective single-enpl oyer pension plans, nust nmake periodic
contributions and installnents to their plans. 29 U S.C. § 1082.
Pl an sponsors al so nmust pay prem uns under the mandatory pension
pl an term nation insurance program established under Title IV of
ERISA. 1d. § 1307. Additionally, if a plan sponsor fails to
make the requisite contributions and installnments to its plan, or
pay the requisite prem uns, each nmenber of its controlled group
becones “jointly and severally |iable for paynent of such

contribution or required installnment,” as well as for *“any

4 Thi s program guar ant ees pension benefits in the event a
plan is term nated before being fully funded. See 29 U S.C 8§
1082, 1301-1461; PBGC. v. R A Gay & Co., 467 U S. 717, 720
(1984).




prem uns required to be paid by such contributing sponsor.”® 1d.

§§8 1082(c)(11)(B), 1307.

B. The PBGC
The PBGC is a wholly owned U.S. government corporation
that adm nisters the pension plan term nation insurance program

Id. 88 1301-1461. Mbdeled after the Federal Deposit |nsurance

5 Section 1082 provides, in part:

(11) Liability for contributions.

(A) In general. Except as provided in
subpar agr aph (B), t he anount of any
contribution required by this section and any
required installnments under subsection (e)
shal |l be paid by the enpl oyer responsible for
contributing to or under the plan the anount
described in subsection (b)(3)(A).

(B) Joint and several liability where

enpl oyer menber of controlled group.
(i) I'n general. In the case of a plan
other than a nultienployer plan, if the

enpl oyer referred to in subparagraph (A is a
menber of a controlled group, each nenber of
such group shall be jointly and severally
liable for paynent of such contribution or
required install nent.

29 U.S.C. 8§ 1082(c)(11)(B)
Section 1307 provides, in part:

| f t he contri buting sponsor of any
single-enployer plan is a nenber of a
controlled group, each nenber of such group
shall be jointly and severally liable for any
premuns required to be paid by such
contributing sponsor.

1d. § 1307(e)(2).



Cor poration, the PBGC was established “to prevent the ‘great
personal tragedy’ suffered by enpl oyees whose vested benefits are

not paid when pension plans are termnated.” Nachman Corp. V.

PBGC, 446 U.S. 359, 374 (1980) (citation omtted). Under ERI SA,

t he PBGC becones the statutory trustee of any plan term nated

wi t hout sufficient funds to pay guaranteed benefits. 29 U S.C. 88
1322, 1342, 1361. Each conpany within the plan sponsor’s
controlled group is jointly and severally liable for the required
m ni mum fundi ng contributions. 1d. 8 1082(c)(11). |If the
required contributions are not nade, and the total anount of

m ssed contributions exceeds $1 million, a lien in favor of the
pension plan arises in the total anpbunt of m ssed contributions.
Id. 8 1082(f)(1). The lien attaches to “all property and rights
to property, whether real or personal, belonging to such person
and any ot her person who is a nenber of the same controlled group
of which such person is a nenber.” 1d. Once the lien attaches,
the PBGC is authorized to perfect and enforce the |ien on behalf
of the pension plan against the contributing sponsor and each
menber of its controlled group. 1d. 8 1082(f)(5).

When a pension plan covered by the federal pension
termnation insurance programterm nates, the contributing
sponsor and each nenber of its controlled group al so becone
jointly and severally liable to the PBGC for the anount of the

pl an’ s unfunded benefit liabilities, and to the statutory trustee



for all unpaid m ninum fundi ng contributions owed to the plan.
Id. 8§ 1362(a),(b),(c). The PBGC invariably is appointed
statutory trustee of a term nated underfunded pension plan, and
upon its appointnent, it beconmes responsible for paying a
termnated plan’s benefits, subject to statutory limtations.

Id. § 1322, 1342, 1361.

C. RCG International Inc.’'s Sale of Its Subsidi ari es and

the PBGC s Liens

On February 12, 2004, RCG International, Inc. (“RCG),
a wholly owned subsidiary of Reliance, entered a contract for the
sal e of one hundred percent of the shares of RCG Moody
International Limted (“Mody”) and all RCG s shares in two of
Moody’ s subsidiaries to Mbody International Finance Limted,
which is a conpany outside of Reliance’s controlled group of
corporations. The contract gave Moody |International Finance
Limted one hundred percent ownership of Mody and its
subsi di ari es.

On April 2, 2004, three days prior to the closing on
the sale of Mbody and its subsidiaries, the PBGC perfected |iens
on the assets of (1) RCG (2) Mody and its subsidiaries, the
sal e of which was schedul ed to be conpleted, and (3) certain
unidentified RCG subsidiaries. It is these PBGC |iens on the

assets of direct and indirect subsidiaries of Reliance which



pronpted the Comm ssioner to petition the Commonwealth Court for,
inter alia, a declaration that the PBGC s |liens are void. The
Comm ssioner’s petition, in turn, pronpted the PBGC to exercise
its statutory right to renove the action to federal court. The
Comm ssioner has tinely filed a notion to remand in accordance

with 28 U S.C. § 1447(c).

1. THE MOTI ON TO REMAND

Al though the parties dedicate a substantial portion of
their legal briefs to the nerits of the ultimte di spute, which
i nvol ves the question whether the PBGC' s liens are valid and, if
so, whether they are subject to Pennsylvania s priority schene,
the merits are not currently before the Court.® Rather, the
gquestion presented by the Conm ssioner’s notion to remand is
sinply: Wiich court, the Pennsylvania Conmonweal th Court or this
Court, gets to decide the nerits of the parties’ dispute. The

PBGC bears the burden of proving that its renoval to this Court

6 The substantive di spute between the parties can fairly
be characterized as one of claimpriority. The Conmm ssioner
argues that, under 40 Pa. Cons. Stat. Ann. 8§ 221.44, the PBCC s
clainms are at best entitled to third-priority status. According
to the Comm ssioner, the PBGC s act of perfecting |liens on the
assets of certain Reliance subsidiaries inproperly elevates the
PBGC s claimstatus above that of a third-priority claim in
contravention of 40 Pa. Cons. Stat. Ann. 8 221.44. In response,
the PBGC argues that federal law, i.e., 29 U S. C § 1082,
authorizes it to perfect an enforce liens on the assets of the
Rel i ance subsidiaries, and the PBGC s |iens on those
subsidiaries’ assets are not subject to the priority schene
outlined in the Insurance Departnent Act of 1921, 40 Pa. Cons.
Stat. Ann. § 221.1, et seq.
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was proper. Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111 (3d

Cr. 1990). It satisfies its burden by showi ng that this Court
has subject matter jurisdiction and that it has conplied with the
procedure for renoval. |d.

The Court has exclusive jurisdiction over the present
action. Congress has vested “the district courts of the United
States [with] jurisdiction of actions brought under this
subsection [8 1303(f)] without regard to the anmount in
controversy.” 29 U S. C. 8§ 1303(f)(6). The Conm ssioner, as a
fiduciary’” who clains she is “adversely affected by any action of

the [PBGC] with respect to a plan in which [she] has an interest

! Under ERI SA, "a person is a fiduciary with respect to a
plan to the extent (i) he exercises any discretionary authority
or discretionary control respecting nmanagenent of such plan or
exercises any authority or control respecting nmanagenent or
di sposition of its assets, (ii) he renders investnent advice for
a fee or other conpensation, direct or indirect, with respect to
any noneys or other property of such plan, or has any authority
or responsibility to do so, or (iii) he has any discretionary
authority or discretionary responsibility in the admnistration
of such plan.” 29 U S.C. 8§ 1002(21)(A); In re Mushroom Transp.
Co., 382 F.3d 325, 346 (3d Cir. 2004). The Conm ssioner falls
within ERISA s definition of fiduciary because she exercises
di scretionary authority or control respecting managenent of a
plan or the disposition of its assets. See OReilly v. Ceul eers,
912 F.2d 1383, 1386 (11th Cir. 1990) (“The Director [of
| nsurance] does not, of course, have conplete discretion over the
managenent and di sposition of the assets of the Trust, but the
fact that a court oversees and nust approve nany of the
Director's decisions does not bely the fact that the Director
negoti ates, solicits, drafts contracts and acts in general as the
manager of the Trust. An individual is a fiduciary to the extent
that he exercises any discretionary authority or control
respecti ng managenent of a plan or the disposition of its
assets.”) (enphasis in original) (quoting Miutual Life Ins. Co. of
N.Y. v. Yanpol, 840 F.2d 421 (7th Cr. 1988)).
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, may bring an action against the [PBGC] for appropriate

equitable relief in the appropriate court.” 1d. § 1303(f) (1)

(enphasi s added). Section 1303(f)(2) defines “appropriate court”
as:

(A) the United States district court before
whi ch proceedi ngs under section 4041 or 4042
[29 USCS § 1341 or 1342] are being conducted,
(B) if no such proceedings are being
conducted, the United States district court
for the judicial district in which the plan
has its principal office, or

(C the United States District Court for the
District of Col unbia.

Id. 8 1303(f)(2) (enphasis added). Thus, only a federal district
court is an “appropriate court” to adjudicate the Comr ssioner’s
claim Mreover, the parties do not dispute that venue is proper
inthis judicial district.

In turn, Section 1303(f)(7) authorizes the PBGC to
remove actions brought against it in state court, provided it
conplies with 28 U.S.C. § 1446:

In any suit, action, or proceeding in which
the corporation [PBGC is a party, or
intervenes . . . , in any State court, the
corporation may, W thout bond or security,
remove such suit, action, or proceeding from
the State court to the United States district
court for the district or division in which
such suit, action, or proceeding is pending by
following any procedure for renobval now or
hereafter in effect.

10



Id. 8 1303(f)(7).8 1t is not contended that the PBGC has not
conplied with the procedure for renoval. Because the Court has
subj ect matter jurisdiction and the PBGC has properly foll owed
the renoval procedure, this Court has a “virtually unfl agging
obligation . . . to exercise the jurisdiction given [it].” H_

Tech Trans, LLC v. New Jersey, 382 F.3d 295, 303 (3d Cr. 2004)

(citation and internal quotation nmarks omtted).

The Conmi ssioner advances three argunents in support of
its conclusion that the Court should neverthel ess remand the case
to state court: (1) the MCarran-Ferguson Act, 15 U. S.C. § 1012,
requires remand to the state court, (2) this Court should abstain

fromhearing the dispute pursuant to Burford v. Sun G| Co., 319

8 Congress has expressly granted other federal
corporations rights of renoval simlar to the PBGC s. See, e.aq.
12 U.S.C. 8 1819(b)(2)(B) (providing that, subject to an
exception not applicable here, “the [Federal Deposit |nsurance]
Cor poration may, w thout bond or security, renove any action,
suit, or proceeding froma State court to the appropriate United
States district court before the end of the 90-day period
begi nning on the date the action, suit, or proceeding is filed
agai nst the Corporation or the Corporation is substituted as a
party.”); id. 8 1441a(l) (1) (“Notw thstandi ng any other provision
of law, any civil action, suit, or proceeding to which the
[ Resol ution Trust] Corporation is a party shall be deened to
ari se under the laws of the United States, and the United States
district courts shall have original jurisdiction over such
action, suit, or proceeding.”). The renoval statutes governing,
e.g., the PBGC, the FDI C and the RTC, “evidence[] Congress’][s]
desire that cases involving [these corporations] should generally
be heard and deci ded by the federal courts.” Spring Garden
Assocs., L.P. v. Resolution Trust Corp., 26 F.3d 412, 416 n.8 (3d
Cr. 1994).
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U.S. 315 (1943) and its progeny, and (3) the Princess Lida

doctrine, born fromPrincess Lida of Thurn and Taxis v. Thonpson,

305 U. S. 456 (1939), requires remand because the state court has
al ready asserted in remjurisdiction over property that is the
subject of this action. None of the argunents is persuasive.
First, the McCarran-Ferguson Act, 15 U.S.C. § 1012,° is
not relevant to the issue of the Court’s jurisdiction. The
McCar r an- Fer guson Act provides that a state | aw enacted “for the
pur pose of regulating insurance” escapes federal preenption. 15

US C 8§ 1012(b); U.S. Dep't of Treasury v. Fabe, 508 U.S. 491,

493 (1993) (holding that a state “priority statute, to the extent
that it regul ates policyholders, is a |law enacted for the purpose

of regulating the business of insurance” and therefore escapes

° In relevant part, the MCarran-Ferguson Act provides:
No Act of Congress shall be construed to
invalidate, inpair, or supersede any |aw

enacted by any State for the purpose of
regul ati ng the busi ness of insurance, or which
inmposes a fee or tax wupon such business,
unl ess such Act specifically relates to the
busi ness of insurance: Provided, That after
June 30, 1948, the Act of July 2, 1890, as
anended, known as the Sherman Act [15 U S.C

88 1 et seq.], and the Act of October 15

1914, as anended, known as the C ayton Act,
and the Act of Septenber 26, 1914, known as
t he Federal Trade Comm ssion Act, as anended
[15 U.S.C. 88 41 et seq.], shall be applicable
to the business of insurance to the extent
that such business is not regulated by State
I aw.

15 U.S.C. § 1012(b).
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federal preenption by the federal priority statute). Thus, that
Act is relevant, if at all, only to the nerits of any priority-
of -clains dispute that may arise froma clash between the federa
priority statute, 31 U S.C. § 3713, and the Pennsylvania priority

schene.® See, e.qg., Fabe, 508 U S. at 493 (where a federal

court addressed a priority-of-clains question involving clains
filed by the United States in an insurance |iquidation

proceedi ng) .

10 ERI SA directs that, “in insolvency proceedings, the
lien inposed under subsection (a) of this section [i.e., a lien
hel d by the PBGC pursuant to 29 U S.C. § 1368(a)] shall be
treated in the sane nanner as a tax due and owing to the United
States for purposes of Title 11 or section 3713 of Title 31.” 29
US C 8§ 1368(c)(2). Under the federal priority statute,

(a)(1) Aclaimof the United States Governnent shall be
paid first when--

(A) a person indebted to the Governnent is insolvent
and- -

(i) the debtor w thout enough property to pay al

debts makes a voluntary assignnment of property;

(i1) property of the debtor, if absent, is

attached; or

(ti1) an act of bankruptcy is commtted; or

(B) the estate of a deceased debtor, in the custody
of the executor or admnistrator, is not enough to pay
all debts of the debtor.

(2) This subsection does not apply to a case under

title 11.

(b) A representative of a person or an estate (except a
trustee acting under title 11) paying any part of a debt
of the person or estate before paying a claim of the
Governnment is liable to the extent of the paynment for
unpaid clains of the Governnent.

31 U.S. C § 3713.
13



Second, Burford abstention is inappropriate here. 1In

New Ol eans Public Service, Inc. v. Council of the Gty of New

Oleans ("NOPSI"), the Supreme Court expressly required that, as

a threshold matter, for Burford abstention to apply, “tinely and
adequate state-court review [nust be] available.” 491 U S. 350,

361 (1989); see also H Tech Trans, LLC 382 F.3d at 304 (quoting

NOPSI). Here, the only “appropriate court” that may adjudicate
the issues presented in this case is a federal district court.
29 U.S.C. 8 1303(f)(2). Therefore, there is no tinely and
adequate state-court review available to the parties.! Riley v.

Si mmons, 45 F. 3d 764, 773 (3d Gr. 1995) (“Were a state court

1 Even if there were tinely and adequate state-court
review avail able, “a federal court sitting in equity nust decline
tointerfere with the proceedings or orders of state
adm ni strative agencies: (1) when there are ‘difficult questions
of state | aw bearing on policy problens of substantial public
i mport whose inportance transcends the result in the case then at
bar’; or (2) where the ‘exercise of federal review of the
guestion in a case and in simlar cases would be disruptive of
state efforts to establish a coherent policy with respect to a
matter of substantial public concern.”” NOPSI, 491 U S. at 361
(citation omtted). The instant case involves questions not of
state |l aw but of federal |aw, nanely, (1) whether the PBGC has
properly exercised its authority under federal lawto file liens,
and (2) whether, if so, those liens are subject to the
Pennsyl vania priority schenme, in which case the Court woul d have
to determ ne whether, under the circunstances of this case, the
McCar r an- Fer guson Act operates to save Pennsylvania's priority
schenme from preenption by the federal priority statute.

Moreover, for the reasons stated in this Menorandum s di scussion
of the Princess Lida doctrine infra, this Court’s resol ution of
the federal questions involving the PBGC will not disrupt
Pennsylvania’ s efforts to establish a coherent policy with
respect to the orderly liquidation of insolvent insurance
conpani es.
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| acks jurisdiction over a plaintiff's claim Burford abstention
is clearly inappropriate because there can be no opportunity for
‘“tinmely and adequate state court review of a claimthat a court
has no power to decide.”) (citation omtted).

Finally, the Princess Lida doctrine does not require

r emand. Under the Princess Lida doctrine, a court, federal or

state, “first assumng jurisdiction over property may maintain
and exercise that jurisdiction to the exclusion of the other

[court].” 305 U.S. at 466. The Princess Lida doctrine does not

apply, however, where a court’s declaration “of the existence and

anount of a claimagainst the debtor [and, a fortiori, against

the assets of a debtor’s subsidiaries] in no way disturbs the
possession of the liquidation court, in no way affects title to
the property, and does not necessarily involve a determ nation of

what priority the claimshould have.” Goss v. Wingarten, 217

F.3d 208, 221 (4th Cr. 2000) (citations omtted). Here, the
Conmi ssi oner seeks, inter alia, a declaration that the PBCC s
liens on the assets of certain subsidiaries of Reliance, an
i nsol vent insurance conpany, are void. The Court’s resolution of
this question does not interfere with the Cormonweal th Court’s
possessi on of Reliance’s assets for at |least two alternative
reasons.

One, although the Comm ssioner asserts that the assets

of Reliance’s subsidiaries could, at sonme undeterm ned point in

15



the future, be sold for the benefit Reliance’ s estate, at this
juncture the assets of the subsidiaries are not necessarily part
of Reliance’s estate. “A corporate parent which owns the shares
of a subsidiary does not, for that reason al one, own or have
legal title to the assets of the subsidiary; and, it follows with
even greater force, the parent does not own or have legal title

to the subsidiaries of the subsidiary.” Dole Food Co. v.

Patri ckson, 538 U. S. 468, 475 (U S. 2003). This is so because
"[s]ubsidiaries, even if wholly-owned, are presuned separate and

distinct entities fromtheir parent corporations.” didden Co.

v. Dep’t of Labor & Indus., 700 A 2d 555, 1997 (Pa. Commw. Ct.

1997). If the assets of the subsidiaries are not part of
Reliance’s estate, then the PBGC s liens on them if valid, are
not subject to Pennsylvania’s priority schene.

Al ternatively, even if the PBGC s liens are deened
assets of Reliance’s estate, any declaration by this Court that
the PBGC s liens are valid does not involve a determ nation of
what priority the liens should have under Pennsylvania's priority
schenme. Rather, as the Supreme Court has stated, such a scenario
woul d inplicate the question whether the MCarran-Ferguson Act
operates to save the state priority scheme from preenption by the

federal priority statute. See Fabe, 508 U.S. at 493.
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I11. CONCLUSI ON
In view of the foregoing discussion, the Conm ssioner’s

notion to remand will be denied. An appropriate order foll ows.

17



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M DI ANE KOKEN, : Cl VIL ACTI ON
INS. COM R OF PA, I N HER : NO. 04-4342
OFFI Cl AL CAPACI TY AS :
LI QUI DATOR COF RELI ANCE I NS.
CO. ,

Pl aintiff,

V.

PENSI ON BENEFI T GUARANTY
CORP. (PBGO),

Def endant .

ORDER

AND NOW this 14th day of July, 2005, upon
consideration of plaintiff’s nmotion to remand (doc. no. 3),
defendant’s response thereto, it is hereby ORDERED t hat the
Motion is DEN ED

| T 1S FURTHER ORDERED that an initial pretrial
conference shall be held on July 22, 2005 at 10:00 a.m in
Courtroom 11A, United States Courthouse, 601 Market Street,

Phi | adel phi a, Pennsyl vani a.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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